


oncumniaumHa :

«AKTyasibHble npo6nemMbl LUBUIIUCTUHECKOIO NpoLieccar.

TemMma 2:

YyeHue 06 ncke U npase Ha UCK B LLUBUITUCTUYECKOM
rnpoLecce



Copep)xaHue:

1. MoHATEe NCKOBOIo Npon3BoACTBa U UCKa.
2. dNeMeHTbl UCKa.

3. Bugbl UCKOB.

4, NpoueccyanbHO-NpaBoBad
KnaccudumKaumnsa NCKOB.

5. MaTepuanbHoO-npaBoBas Knaccudumnkaumsa
MCKOB.

6. NpaBo Ha NpeabaABIeHUEe UCKa.

7. 3alLUTa MHTEpPEeCOB OTBETUYUKA NPOTUB
UCKa.

8. KeannounumposaHHoe NpUMeHeHe HOpM
npoLueccyasbHOro n MaTepuasnbHOro npaBa
npu CoCcTaB/IeHUU U NogaYvYe UCKOBOIO
3aAaB/IeHUA.



Bonpoc I:

NMoHATE NCKOBOTIO
npoun3BoACTBa U UCKAa.




Cyne6Has 3aLumTa rpaXkaaHCcKux
npaBs U caMoO Cy6beKTUBHOE
rpa)gaHCcKoe npaBo «poaAvnIUCb» U
«BblIpOCJ/IN» BMECTe C UCKOM.

Actio habere - ius habere (MMeTb Uck
— 3HAYUT UMETb NpaBo) — 3Ta
dopmMyna BbipaboTaHa PUMCKUM
npaBoOM.

NMosToMy TPaANLIMOHHO MPUHATO
CYUTaTb, YTO UCK AIBNAETCH
YHUBepcasibHOM GOpMOM 3aLLUUTDI
npasa.



NcKoBOE Npoun3BOACTBO NPUHATO
paccMaTpuBaTb KaK yperynmpoBaHHYIO
rnpoueccyanbHbIM NMPaBoOM U
BO36Yy)XAaeMylo MCKOM AeATeNIbHOCTb cyaa
(cyAbn) Nno paccMOTPEHUIO U pa3peLueHUlo
CNopoB O CY6bEeKTUBHOM NpaBe Unu
3aKOHHOM UHTepece, BO3SHUKAKLMX U3
rpaxaaHCKuUX, CEMEeUHbIX, TPYAOBbIX U
MHbIX MPaBOOTHOLLUEeHUN, OAHOUN U3 CTOPOH
B KOTOPbIX AABNISIETCH rPpakaaHUH.

B NCKOBOM NpPOU3BOACTBE peanuisyeTcs
6O/IbLLUMHCTBO CNOCO6OB 3aLUUTbI
rpaxgaHCKuX npas.



NcKoBOe Npou3BOACTBO —
OCHOBHOMU BU[ NrpaXaaHCKOro,
apouUTpParKHOro n
aAMUWUHUCTPATUBHOIO
CyaonpomsBoACTBa, 2 UCK —
BaKHeullee npoueccyajnbHoe
CpeaAcTBO CyAe6HOM 3aLlUmThbI
HapyLUeHHOro nnum
OCrNOpPEeHHOoro npasa.



VCK ABNnAeTCcHa nepeBoaoOM C
JTATUHCKOrO NMOHATUSA «aKLLNO»
- AeNCTBUe, HanpasBJ/IeHHOe Ha

3alllUTy CBOero rnpaeBa.




FPRNOK qenioex Gy

b S JINHINDNE £ 1.1 -

M.K. TpeyuHUKOB

CuuTan, YTo CNOpHOEe MaTepua/ibHoO-
npaBoBoOe TpeboBaHMe OAQHOIro nNuua K
Opyromy, noasiexalliee pacCMOTPEHMUIO B
ornpepesieHHOM npoLeccyasibHOM nopsaake,
Ha3blBaeTCH MCKOM.

NMpn 3TOM OH O6palLlazl BHUMaHUe Ha TO, UYTO
no6oe obpalleHue B cya C UICKOM AO/KHO
CONpoOBOXAaTbCA TPe60BaHUEM K OTBETUYMUKY,
T.€. KOHKPETHOMY NTULuy, HapyLUUBLUEMY
npaBo UCTLA.

B coueTaHMu ABYX Tpe6oBaHuU:
MaTepuanbHO-NMPaBoOBOro (TpeboBaHMa UcTLA
K OTBETUYMKY) U Npoueccya/ibHO-NMpPaBOBOIro
(Tpe6boBaHMA UcTLa K cyaly) COCTOUT UCK.



M.A. ypBuU4

Nonaran, YTo UCK npeacrtaBideTcs
«obpalleHUEM B cyp NepBom
MHCTaHLUMU Cc TpeboBaHueM o
3alLUUTEe CMOPHOIro rpaXxaaHCKoro
CYObeKTUBHOIO NpaBa unm
OXpaHAeMOro 3aKOHOM UHTepeca,
o6palleHueM 3a paspelueHnem
criopa O npaBe rpakaaHCKoM».



OnpepeneHve UckKa

MOXHO AaThb onpeaeneHme UckKa
KaKk Tpe6oBaHuUA
3auHTepecoBaHHOINO Mmua K
cyay O 3alluuTe HapyLueHHOoro
npaBa NyTeM pacCMOTpeHua u
pa3pelleHunda B YCTAaHOBTIEHHOM
3aKOHOM npoueccyaslbHOM
nopsaKke MaTepuasbHO-
NnpaBoOBOIro Tpe6oBaHUA OOHOro
nvuua K agpyromy, BbiTeKawLwiero
N3 MaTepualbHO-NPaBOBOIo
crnopa 1 OCHOBAaHHOIO Ha
YKa3aHHbIX UCTLUOM daKTax.



NCcKOBOE NpoOuU3BOACTBO KaK A4poO0
LMBUJIUCTUYECKOIO NnpoLiecca

CucreMHasa ponb: UcKoBOe NpoOU3BOACTBO
— 3TO yHMBepcaanbu‘& MeéXaHU3M 3alumnThbl
HapyLweHHbIX UJ1In oCrnnapuBaeMbIX
Cy6'beKTMBHbIX npaB B 60/bLUMHCTBE
MpaBOBbIX CUCTEM.

Knwo4yeBoun npmusHak: Hannume cnopa o npase
MeXXAay ABYMSA paBHOMpPaBHbIMU CTOPOHaMM
(ncTuOM N OTBETUMKOM), KOTOpPbIE BeayT
npouecc nepea He3aBUMCUMbIM apbuTpom —
CcyaomMm.

Me)oTpacneBoe 3HayeHue: HecMoTpa Ha
cneumndPuky, NPUHLUMNbI UICKOBOIO
NPOMU3BOACTBA ABNAIOTCA 6a30BbIMM ANA BCeX
Tpex koaekcoB: MK PO, AlNK PO u KAC PO.



Bonpoc 2:

dneMeHTbl UCKa




dNneMeHTbl UCKa

NCK nMeeT BHYTPEHHIOIO CTPYKTYPY U
COCTOUT U3 3/IEMEHTOB - NPU3HAKOB,
KOTOpble AaloT BO3SMOXHOCTbDb
NMPOuU3BOAUTb MHOMBUAYAIN3ALMIO U
KnaccudpmKauumio UCKOB, UrpatoT
60/1bLUYIO POJib B onpeneneHmnm
TOXXOeCTBa UCKOB.

ANneMeHTbl UCKa, TAaKUM 06pa3om,
HOCAT UHANBUAYANN3NPYIOLLUN
XapaKTep U NOo3BONAIOT OT/INMUTD
OAUH UCK OT Apyroro.



I TIK

FPAXKAAHCKUN
NPOLECCYANbHbIN

KOAEKC

Poccuinckon depepaunu

TR4CT © MaMEHEHMAMY § JOnaNHEHHAMM Ha 4 oxra6ps 2020 ropa
+ CpaBHUTeNbHAN TAONNLA H3MEHBHUA

AKTYANBLHOE SAKOHOOQATEABCTBO

I[1Ba afieMeHTa UCKa

OAHU aBTOpPbLI BbIAENSAIOT TPU d/1IEMEHTA
(npeamMeT, OCHOBaHMe, coaepXaHne unu
CTOPOHbLI), Apyrue - ABa (NnpeaMeT U
OCHOBaHMe).

Ha Haw B3rngaa, Heo6xoamMMo pa3nuyaTb ABa
3/IeMEeHTAa UCKa: NpeaMeT U OCHOBaHMe,
NOCKOJIbKY COrflacHo cT. 39 MK P®
U3MEeHEeHUEe UCKA NPOUCXOAMUT MNOo ero
npegMeTy M OCHOBaHMIO, T.€. 3aKOH MME@HHO
3TUMM OABYMS 3JIeMEHTaMM XapaKTepusyeT
BHYTPEHHIOIO CTPYKTYpPY UCKa.



NpeaMeT UCKa

NMpeaMeToM UCKa ABNSieTCs MaTepualibHO-
npaBoBoOe Tpeb6oBaHUE NCTLLA K OTBETUMKY U
npoueccyajibHoe Tpe6oBaHUe UCTUA K cyay.

NMpeaMeT UCKa U3naraeTcs B «NPOCUTENTbHOU»
4acCTU UCKOBOIO 3aaABIeHUs. Kak noa4YepKHyYTO B
n. 4 4. 2 cT. 131 I'MK PO, ucteuy aoskeH yKasaTtb B
MCKOBOM 3asiBJ/IeHUU cBOe TpeboBaHMe.

MHbIMK cnoBaMu, NpeaMeToM UCKa aBsieTco
BCe TO, B OTHOLUEHUMU Yero ucrtewl pobusaeTco
cyae6bHoro peweHusa. B cuny npuHuMna
ONCMO3UTUBHOCTU NPaBoO onpeaenieHnd
npegMeTa UCKa NPUHAANEXUT TONIbKO UCTLY.
Hanpumep, 0 npu3HaHUM NpaBa aBTOPCTBA, O
BOCCTAaHOBJIEHUU Ha paboTe, 0 KOMNEeHcaunm
MOpaJibHOro Bpeaa.



OcHoBaHuUe UCKa

OcHoBaHMEeM UCKa aBnsaloTca daKTUnyeckue
NMCKOBOE o6cTosiTenbCTBa U HOPMbI NpPaBa, Ha KOTOPbIX UCTELL

3AABAEHUE

060CHOBbIBaET NpeaMeT UCKa.

CornacHo n.54.2cT. 131 MK P® B NCKOBOM 3asAB/1IeHUMU
OONMXHbI ObITb YKa3aHbl 06CTOATENbCTBA, HA KOTOPbIX
UCTeL OCHOBbIBAeT CBOU TpeboBaHUSA, 1
AOKa3aTesNnbCTBa, NoATBepXAaaloLme 3Tn
obcTrodATenbcTBa.

( 5‘ UMeHHO ¢ TaKuMun paKTaMm 3aKOH CBA3bIBaeT
BO3HMKHOBEHMWE, USMEHEHUE NN NpeKpaLleHue
-/—' NPaBOOTHOLUEHUM, T.€. NpaB N 0693aHHOCTEN CTOPOH.

O6 3TOM roBopmuT TaKXe MN. 4 4. 2 cT. 131 MK PO,
COrJ1IaCHO KOTOPOMY UCTeL, 0643aH yKa3aTb, B UeM
3aK/1loMaeTCca HapyLUeHMe UU Yrpo3a HapyLlleHud
npaBs, cBO604 NN 3aKOHHbIX UHTEPECOB UCTLLA U ero
TpeboBaHUA.




NMnenym BC PO

B n. 6 noctaHoBneHua lNneHyMma BepxoBHoro Cyaa PO
oT 24 uwoHSA 2008 r. N2 11 «O noaroToBkKe rpakaaHCKux
Oen K cyaebHoMy paséupartenbCTBY» YKa3aHO, uYTo
NOCKOJIbKY OCHOBaHUEM UCKa aBndalTca pakKTU4ecKue
06CcTOATENbCTBA, TO YKa3aHUE UCTLLOM KOHKPETHOM
NnpaBoBOU HOPMbI He ABNIeTCH onpeaensiowmM rnpm
pelweHnn cyabeu Bornpoca o ToM, KAaKUM 3aKOHOM
cnenyeT pyKOBOACTBOBaTbCA NMpU pa3pelleHUu gena.

TaknM o6pa3omM, OCHOBaHUEM UCKA B NepBYylo oyepeab
aBnarTCca PaKTUUYECKMe o6CcToaTeNbCTBa U TONTbKO BO
o > Ing ~— BTOpPYIO oyepeab HOpMbl NpaBa, Ha KOTOPbIX UCTeLl,

| 060CHOBbIBaeT CBOU TPpeboBaHMUA.

v . 6 NoctaHoBneHua NneHymMma BepxoBHoro Cyaa PO ot
3 24.06.2008 N2 11 (pea. ot 09.02.2012) «O noaAroToBKe
rpaaaHCKuX aen K cyaebHoMy pasébupartenbCcTBy»




NpaKTyeckKkoe 3Ha4YeHue 3/1IeMeHTOB UCKa

NMpaBuibHOe onpeaeneHue npegMmeTa U OCHOBaHUA
MCKa UMeeT KonoccaslbHOe NpaKTUYecKoe 3HaueHue:

- OnpepeneHue ToXXxpaecTtBa UCKOB: MCKUM CUUTAIOTCH
TOXXAEeCTBeHHbIMU, €Cqin Y HUX coBMnaaaloT npeaMmerT,
OCHOBaHUe N CTOPOHbLbI. 3TO HeobxoaumMo ang
npuMMeHeHUusa npaBun o HeAoNnyCTUMOCTHU
NOBTOPHOIo obpalwleHud B cypa (n. 2 4. 1 cT. 134 MK,
n. 24.1crT. 127.1 AMK).

* MN3MeHeHue ncka: Ucteu Bnpase U3SMeHUTb Nn6o
npepMeT, NTM6o ocHoBaHMe ucka (ct. 39 Nk, cr. 49
ATlK). OpHoBpeMeHHOEe U3SMEHEHMUEe U TOro, u
Apyroro osHa4vyaet npeabsB/ieHUe HOBOIro UCKa.

« OnpepeneHue npepenos cyaebHoro
pasbupartenbcTBa: Cya paspellaeT Crnop B paMKax
3aAB/IeHHbIX UCTLOM Tpeb6oBaHMM (4. 3 cT. 196 NK).

« PacnpepeneHune 6peMeHU aoKasbiBaHUA: UMeHHO
¢$aKThbl, BXOAALLMNE B OCHOBaHUE UCKA, AO0MKEH
AOKa3aTb UcTel.




Bonpoc 3:

Buabl UCKOB.




Knaccudunkauuma uckos: BeBepgeHue

OT BMAa UckKa HalNnpaMylo 3aBUCHAT.

« Cnoco6 3aLumTbl NpaBa, KOTOPbIN
nsbupaet ncrteu.

« Copep)aHue NpocuUTesIbHOM YacTu
MCKOBOIO 3asiBNIeHMUS.

 XapaKTep AeATe/IbHOCTU cyaa B
AOKa3aTeNIbCTBEHHOU AeATEeSIbHOCTM.

« Copep)aHue pe30osIIOTUBHOU YaCTU
cyne6bHoro peweHus.



NCKU

-_—

—

o npeamMmety \

NcK o npucyXxgeHuum
(Tpe6oBaHUue coBepLUUTD,
nn6o Bo3pep)KaTtbcH OT
coBepLUeHUa AeUCTBUSA)

NcK o npU3HaHuUun
(o noaTBep)xaeHuUn
Hannuusa/oTcyTCcTBUSA NpaBa
W1 NPaBOOTHOLUEHUSA)

e —
Mo xapakTepy Mo xapakTepy
CNnoOpHOro 3allilmillaeMoro
MpPpaBOOTHOLUEHUA NMHTEepeCa
NCKU U3 rpaxaaHCKuX NiltLe

NpPaBOOTHOLUEHUMN

NUCKUM N3 ceMemnHbIX
NpPaBoOOTHOLUEHUMA

NcKu B 3alLmTy
B Apyrux nmu

MUcK o0 npeob6pasoBaHuUU
(HanpaBneH Ha
usMeHeHue/npeKpaLleHme
CyLLeCTBYIOLLEro
NpaBoOOTHOLUEHUS)

NcKun n3 TpyaoBbiX
rlpaBOOTHOLIJeHMﬁ

NCKUMN U3 UHDbIX
NpPaBoOOTHOLUEHUMN

NCKu B 3alumTy
HeonpepeneHHoro
Kpyra nuuy




Bonpoc 4:

[MpoueccyanbHO-NpaBoOBad
KnaccudukKaLuma UCKOB.




B coBpeMeHHOU OOKTPUHe
rpaXAaHCKoOro npaBsa u
npouecca chopMmmnpoBanmnchb
TPU KOHLLEMNMLUMU NMOHATUA UCKA
— MaTepuanbHO-NpaBoBaY,
npoLeccyasnbHoO-rNpaBoBasa U
KOHLUenuua eaAnHOro noHATus
UCKa, nMelLlero ase
CTOPOHDI: MaTEPUASIbHYIO U
npoueccyasbHYIO.



OCHOBHOMU aABNAeTCH
Knaccudukauma no
npoLleccyasibHOU Lenu,
KOTOpasa AeJIUT BCE UCKMU Ha
Tpu 60nbLUME rpynnbl:

1) UCKun o npucy)XxaeHumm
2) ACKM 0 NpU3HaHUu
3) cku o npeob6pasoBaHUU




NICKM O NpUcy)xaeHum

Llenb: MpUHYyAUTb OTBETYMUKA K COBEpPLUEHUIO
Uck o npucyxapeHum onpeneneHHoro AenNCcTBuS B NoJsibly UCTUA WU K
_ - BO3AEP)XaHUIO OT COBEPLUEHUNA AeUCTBUS.

CyuwHocTb: UcTel NpOCUT He TONbKO NoATBEepPAUTDb
ero npaBo, HO 1 0683aTb OTBETYUKA UCMNONTHUTDb
Nnexxallylo Ha HeM 0693aHHOCTb.

NpuMepbl:

* WcK o0 B3bICKAaHUM OEHEXHbIX cpeacTB (aonra,
aJIMMEHTOB, HEYCTOMUKM).

* WUCcK 06 ncrpe6oBaHu UMyLLIECTBA U3 YYXKOro
He3aKOHHOro BnageHusa (BUHANKALMOHHDbIA UCK).

* WcK 06 06a3aHuM nepepaTb Bellb.

OcobeHHOCTb: PelleHue No TaKoOMY UCKY MOXKeT 6biTb
MCMOJIHEHO NPUHYAUTENbHO Yepe3 CNyXX6y cyaebHbIX
NPUCTaBOB. 3TO CaMbiU PacnpPoOCTPaHEeHHbIN BUA
MCKOB B LUMBUJTUCTUYECKOM rpouecce.




NCKU 0 NpU3HaHUU

Llenb: NMNoaTBepaAuUTb HalIMYne U OTCYyTCTBUE
onpeneneHHoOro NpaBooOTHOLLUEHUSA MeXXAy CTOpOHaMM.
YcTpaHUTb NpaBoOBYIO HeonpeaeneHHOCTb.

CyuHocTh: UcTel He NPOCUT YTO-TM60 B3bICKaTb UK
06a3aTb caenaTtb, a NMULLb KOHCTAaTUPOBaTb
lopuanyeckmn ¢akT uam npaso.

Buabl:

 [MOo3nTUBHbIE UCKU O NPU3HAHUMU: O NMPU3HAHUMU
npaBa CO6CTBEHHOCTH, NpaBa aBTOPCTBA, 06
YCTaHOBJIEHMUM OTLLOBCTBA.

* HeratmBHbIe UCKU O NPU3HAHUMU: O NMPU3HAHUM
CAENKUN HeaeucTBUMTesIbHOU, O NPU3HAHUMU aKTa
OopraHa B/1aCTU HeAEeUCTBUTEJIbHbIM (K/TIOME€BOU UCK
B KAC P®), 0 npu3HaHMM NpaBa OTCYTCTBYIOLLUM.

Ocob6eHHOCTb: PeLlueHue no TaKOMY UCKY, KaK npaBuno,
He Tpe6yeT npunHyamtTenbHOro mncnojiHeHmd, oHo CamMo
Nno ce6e BHOCUT AICHOCTb B OTHOLLUEHMUSA CTOPOH.




UCK O PACTOPXXEHUU BPAKA

[
n AN
]

NMpeob6pa3oBaTesibHble UCKU

Llenb: ABMeHUTb U NnpeKpaTtuTb
cyulecTByoLllee MeXxay CTopoHaMm
npaBooOTHOLUEHMUeE.

CyuHocTh: PelleHue cyaa No TaKOMY UCKY CaMoO
no ceb6e cTaHOBUTCSH IOpUANYECKUM PaKTOM,
KOTOPbIN Npeo6pa3yeT NpPaBoOBYIO peasibHOCTb.

NMpumMepbl:

e WCK O paCcToOpXXeHUU U N3MeHeHUun
norosopa (ctT. 450 'K PO).

 WcK o pacTop)XeHum 6paka.

 WcK o paspene ob6uiero umyLiecrtsa.

OoKTpuHanbHasaA CNOXHOCTb: HeKOTOpble yuYeHble
He BblAeNndaloT UX B OTAENIbHYIO rpynny, OoTHOCS K
MCKaM O NpUcy>XXaeHum unav npusHaHmMu, ogHakKko
nx cneunduka (npasoobpasyioLlan ponb
cyae6Horo peweHusa) oueBmpgHa.



Bonpoc 5:

MaTepuanbHO-NpaBoBan
KraccndukKaLma NCKOB.




Knaccudukauma no xapakrepy CrnopHoro
MaTepuasibHOro NpPaBooOTHOLUEeHUSA

OaHHa“a KnaccndukKaumsa ocHoBaHa Ha OTpaceBomn
NPUHaANe)XHOCTU COpPHOro npasa. OHa NpakKTUYeCKM
6eCcKOHeUYHa, TaK KaK oTpaXXaeT Bce MHoroobpasue
MaTepualbHbIX MPaBOOTHOLUEHUN.

Llenb knaccndukaumm: YrnybneHHoe nsyvyeHue cneumndpumkm
PacCMOTPEHUA OTAENIbHbIX KaTeropum gen.

NMpumMepbl:

N3 BelHOro rnpaBa: BAHAUKaALMOHHbIe, HeraTopHble UCKU, UCKU O
npu3HaHUU NpaBa CO6CTBEHHOCTM.

N3 065a3aTeNIbCTBEHHOI O NpaBa: UICKU O B3bICKaHUM AOJra, o
NMOHY)XAEHUM K 3aK/TIOHEeHUIO A0roBopa, 0 BO3MELLEeHUU Y6bITKOB.
N3 ceMeMHOro rnpaea: UICKMU O PacTOpXXeHUU 6paka, 0 B3bICKaHUM
afIUMEHTOB, O JIMLUEHUU POAUTENIbCKUX NpaB.

U3 TpyooBoro ripaBa: MICKU O BOCCTaHOBNIeHUM Ha paboTe, o
B3bICKaHUM 3apaboTHOM NnaTbl.

U3 HacfieACTBEHHOro rnpaBa: UCKM O NPU3HaHMU 3aBeLUaHUS
HeaAeMUCTBUTENbHbIM, O pa3aesie HacleACTBEHHOro MMyl ecTBa.



CTOPOHHUKMU BblaeneHUsa AByX
CaMOCTOSATE/IbHbIX MOHATUMN UCKA,
COOTBETCTBYIOLLUMX ABYM OTpacCnaMm
npaBa — MaTepuanbHOMY
(rpakAaHCKOMY) U rpakaaHCKoOMy
npoLleccyasibHOMY Mnpasy,
paccMaTpuBaloT UCK B
MaTepuasribHO-NPaBOBOM CMbIcne
KaK cCy6beKTuBHOe npaso, 6naro,
3aluMmLLaeMoe CYAOoM,

a B NpoLeccya/ibHOM CMbIC/ie KaK
ob6palleHHoOe K cyay TpeboBaHue o
3alUUTe CY6bEeKTUBHOINO rnpaBsa Unu
OXpPaHAAeMOro 3aKOHOM UHTepeca.



CyTb MaTepuanbHO-NPaBOBOU
KOHLLENMUMU NMOHATUSA UCKA B TOM,
4YTO NOCpPEeAcTBOM NpeabsaBeHUSA
UCKa peanusyeTcd oaHO U3
npaBoMoYMu Tpuaabl
NPaBoOMOYUN CYODBEKTUBHOIO
rnpagea - NpaBoOMoO4YMEe Ha 3aLlUMTyY
(NnpuTA3aHMe) Kak BO3MOXXHOCTb
NnpPpM6erHyTb K cune
rocyfapCcTBeHHOro
NMPUHYXXAOEHUA.

icxoasa 3 3Toro, NpaBo Ha UCK
AB/IS€TCHA COCTAaBHOM HYaCTblO
CYObeKTUBHOIro MaTepumanbHOro
(rpaxpaHcKoro) npasa.




Haunbonee 4eTKO KOHLENUUIO eANHOIro NOHATUS
MCKa, MMeloLLEero ABe CTOPOHbI: MaTepUuanibHyO U
npoueccyasnbHyio, Bbipasun A.A. o6poBoObCKUM:

«Mo nobomMy aeny TpeboBaHue Nctua o
PacCMOTPEHUUN BOSHUKLLUEro MeXXay HUM n
OTBETYMKOM Cropa, agpecoBaHHoOeE cyay,
o64a3aTesIbHO CONPOBOXXAAEeTCH YKa3aHMEM Ha
TpeboBaHUEe K OTBETUYUKY... DTN TpeboBaHUA
BbICTYMNalOT B HEPa3pbiBHOM €AUHCTBeE.

Tpe6oBaHUue, agpecoBaHHOe Cyaly, XapaKTepu3yeT
npoueccyasibHYI0 CTOPOHY UCKa, MOCKOJIbKY
ABNSIeTCA cpeacTBOM BO36Yy)XXAeHusa npoLecca.

BTopoe Tpe6oBaHMe BbICTYMNAaeT KaK MaTepuanbHO-
npaBoBasl CTOPOHA UCKA U BbITEKAET U3
Cy6beKTUBHOIo npaBa UCTLQ, HAaJIiMne KOTOpPOro oH
6yaeT AoKa3biBaTb B nNpoLecce».




B KOHe4YHOM cueTe, UCK — 3TO eAMnHOoe NOoHATUe,
UMeloLlee ABe CTOPOHbI: MaTepUuasibHoO-
NpPaBoOBYIO U NpoLeccya/ibHO-NMPaBOBYIO.

O6e CTOpPOHbI HaxXoAsITCA B HEpa3pbIBHOM
eAMHCTBe Npu npeBanupyioLlieM 3HaYeHnu
MaTepuasibHO-MPaBOBOM CTOPOHbI MCKa, KaK
onpepensioLwen ero npegmMeT u ocHoBaHue.

Ha ocHOBaHMU U3/T0)XKeHHOIro MOXXHO AaTb
ornpepefieHe UCKa Kak MaTepuanbHO-
NpaBoBOIro Tpe6oBaHMUA OAHOIro NMLa K
OPYromMy, BbiTeKaloLlero na MmatepumasnbHoO-
NnpaBoBOro criopa o 3alluTe HapyLUeHHOro
npaBsa, o6palleHHOro Yyepes cyq nepBom
UHCTaHLUMUMW.




Bonpoc 6:

MpaBoO Ha NnpeabaABNeHUue
MCKa.




[ BYCTOPOHHUMN XapaKTep UCKa B NOJIHOM Mepe
NPoSaBNAETCH U B MOHATUMN «MPABO HAa UCK».

C MaTepuanbHO-NPaBOBOM CTOPOHbDI NMpPaBo Ha
UCK O3HayaeT NpaBo Ha YAOBNeTBOpPEeHMe
UCKa, a C NpoLeccyaslbHO-NMPaBOBON CTOPOHDI
— NpaBoO Ha NpeAbsaBreHUue Ucka B cya. NMpaeo
Ha UCK TeCHO CBSi3aHO C NMOHATUEM UCKa.

NMpaBo Ha UCK NpeAacTaBnseT co6omn
o6ecneyeHHyI0 3aKOHOM BO3MOXHOCTb
o6pallaTbCq K Cyay AF 3allUThbl,
BOCCTAHOBJIEHUA HAPYLUEHHOro npaBa nunu
yCTpaHeHusda HeonpeaeneHHOCTU B npase.

N'ypeud M.A. lNpaBo Ha NnpeabsaB/IeHNE UCKA B TEOPUU U
cyne6Hon npakTuke nocneaHux net // Poccumnckum
e)XXerogHuK rpaxaaHcKoro n apburtpaxHoro npouecca. 2006.
N2 5,




NMpaBo Ha UCK B NpoLeccya/ibHOM CMbicne

CyuiHOCTb: 9TO abCcTpaKTHadA, rapaHTUpPOBaHHaNA
KoHcTutyumuen (CrT. 46) BO3MOXKHOCTb Nto6oro
3aMHTEepPEeCOBaHHOIO ML 06paTUTbCA B CyA 3a 3alUMTON. ITO
«rnpaBo Ha npowLuecc».

Kto obnapaeT: JTilo6oe nnuo, cumTaloLlee CBOM npasa
HapyLUeHHbIMMW.

Korpa npoBepsieTcsa: Ha ctagun Bo36y)XaeHuna gena
(NnpuHATNA MCKoOBOIro 3asaBNeHuUd).

NMpepnocbi/IKU NpaBa Ha NpeabsaBlIeHUe UCKa:

- TMoacyaHocTb/KOMNeTeHUUa crnopa cyay.

« OTcyTcTBME BCTYNUBLLUEro B CUNY peLueHuUd cyaa no
TOXXAEeCTBEeHHOMY Cropy.

« Hanuuue y ucrtua npoueccyasjibHOM NPaBoOCNOCO6HOCTU U
neecrnoco6HocTMw.

Nocnepncrteue otcytTcTBuUA: OTKa3 B NMPUHATUU UCKA UNTU
BO3BpPalleHNne MCKOBOIro sadB/ieHUSA.



NMpaBoO Ha UCK B MaTepUuanibHOM CMbIc/ie

CyuiHocTbh: 9TO peabHas, NnoATBep)XXAeHHad
AOKa3aTesibCTBaMU BO3MOXXHOCTb NMOJIy4YUTb pelLlueHue B
CBOIO NoJib3y. 3TO «NpPaBO Ha Nobeny B npouecce».

Kto o6napaeT: TONbKO TO NULO, Ybe CYObEKTUBHOE
MaTepuanibHOE NpPaBo AENCTBUTENbHO 6bI/1I0 HAPYLUEHO
OTBETUYMKOM.

Korpa npoeepsietcs: B xoae cyaebHoro paséuparenbcTBa Nno
CyLUecCTBY.

YcnoBusa peanunsauumn:

- JloKa3aHHOCTb BceX ¢aKToB, BXOASALLUMX B OCHOBaHUe UCKa.

- MpaBunbHaga opuanyeckaa KsanudpukKauums
NPaBOOTHOLLEHMS.

- OTCyTCTBME Yy OTBeTUYUKA AOKa3aHHbIX MaTepualbHO-
NpPaBoOBbIX BO3pakeHUM (HanpuMep, UCTeueHUe CpokKa
MCKOBOMW OAaBHOCTM).

Nocnencrteue otcytcTBUA: OTKa3 B yAOBI€TBOPEHUU UCKA



Bonpoc 7:

3alluunTa MHTEepecoB OTBEeTHUKA
NPOTUB UCKA.




(DOprI 3alllTbl OTBETHUKa OT UCKa

-

=

Bo3paxeHue \ ‘ BCTpeYHbIN UCK

NpoueccyanbHble
(HampaBneHbl Ha TO YTOObI AOKa3aTb
HenpaBOMEPHOCTb BO3HMKHOBEH WS
rMpoLecca, HapyLlleHme nopagKka Ha

npenbsaBeHme UcKa)

MaTepuanbHoO-NpaBoBbIe
(HanpaBneHbl Ha onpoBepPXeHMe GaKToB
OCHOBaHUA MCKa (HeOOOCHOBAHHbIE
TpeboBaHMA NCTLA))

BcTpeyHoe TpeboBaHMe HanpaBlieHo K
3a4yeTy nepBoHa4vaJibHOro TpebosaHusa

yaooBneTBopeHUe BCTPe4YHOro ucka
UCKJTIO4HaeT NOJIHOCTbLIO UJIN B HaCTuU
vyAaoBJ/ieTBoOpeHUe nepBoHa4dasibHOro
*

Me)xay BCTpe4YHbIM U NepBOoHa4YasibHbIM
MCKaMU UMeeTcs B3auMHas CBS13b, U UX
COBMEeCTHOe paccMoTpeHue npusBegerT K
6onee 6bICTPOMY U NPaBUIbHOMY UX
paccMoOTpeHuUIo




Buabl BO3paeHMM OTBETUYMKA

Bo3paXxeHns oTBeTUYUKA NNOrMYecku aenarcs Ha ABe rpynnbl,
KoppenupyioLime ¢ ABYMS CTOPOHaMM npaBa Ha UCK:

1) MpoueccyanbHO-NMpPaBOBbI€ BO3PaXXeHUS:

* Llenb: YKa3aTb Ha OTCYTCTBUE Y UCTLLA NpaBa HAa UCK B
npoueccyasibHOM cMbicrie.

 CyuiHocTb: OTBETYUK HEe oCcnapuBaeT Aes1o No cyuecTByY, a
YKa3blBaeT Ha npoueccyasibHblie NpenaTcTBUA ANS ero
paccMoTpeHuUs.

 [MpuMepbl: 3asB/IeHUe O HenoacyaAHoOCTU aena AoaHHOMY
cyny; 3asB/IeHUe O HaJIMYUU peLleHUS MO TOXXAEeCTBEHHOMY
criopy.

2) MaTepuasibHO-NpPaBOBble BO3PaXXeHUS:

- Lenb: OnpoBeprHyTb NpaBo UCTLA Ha YAOB/IETBOPEeHMe
MCKa Mo CyLLecTBY.

- CyuwHocTb: OTBeTYUK ocnapuBaeT ¢daKTbl, Nexawime B
OCHOBaHMU UCKa, LT NPOTUBONOCTaBNSIeT UM CBOU PaKTbl.

- lMpuMepbl: 3aa9BfIeHMEe 06 UCTEeYEeHUN CPOKa MCKOBOM
0ABHOCTU; A0BOM O TOM, UTO AOrOBOP He 3aKJ/loyarics;
noBopM, 0 TOM, UTO OO 6bls1 yrNslayeH.




BCTpe‘-IHbIﬁ UCK KaK aKTUBHOE€ CpeancCTBO 3aLlllUTbl

BcTpeyHbli UCK — 3TO He NPOCTO BO3paXKeHue, a
caMocTosiTesNibHas aTaka.

Ycnosuda npuHaTtua (cT. 138 ITIK, cT. 132 AlK):

« BcTpeuyHoe TpeboBaHMe HaMpaB/I€HO K 3a4eTy
nepBoOHa4YaNbHOro.

* YpoBneTBOpeHUE BCTPEYHOro MCKa UCKJIIoYaeT
(nonHoOCTbLIO UM B YacTU) yAOBNETBOPEHMUE
nepBoOHa4YaNbHOro.

« MeXay BCTpeYHbIM U NepBoHaYasibHbIM UCKaAaMU UMeeTCH
B3aMMHas CBA3b, U UX COBMECTHOE pacCMOTpeHue
npuBepeT K 6osee 6bICTPOMY U NPaBUIbHOMY
pa3peLwleHuUIo cnopa.

NMpumMep: B oTBeT Ha UCK O B3bICKAaHUU apeHAHOM NnaTbl
(nepBOHa4YanbHbIN UCK) apeHAATOpP NpeaAbABNAsieT BCTPEYHbIN
UCK O NPpU3HaHUU OO0roBopa apeHabl HeAeMNCTBUTEIbHbIM.




Bonpoc 8:

KBannouvumnpoBaHHoe
npMMeHeHue HopM
npoueccyasnbHOro u
MaTepuanbHOro rnpaBa rpu
COCTaB/IeHUU U nNoaave
UCKOBOI'O 3aAB1eHuUS.




CornacHo 4d.1cT.131 MK P® nckosoe
3asiBJ/IeHUe noaaeTcsa B cya B MTMCbMEHHOMU

dopme.

Npu 3TOM, C O4HOU CTOPOHbI, UCKOBOE
3aaB/IeHUE MOXKET 6biTb HAaNMMCaHO U OT PYKMW,
a C ApYyrom CTOpoHbl, UCKOBOE 3aaB/iIeHMue,
nogaBaeMoe NocpeacTBoM 3arnosiHeHUd
¢dopMbl, pasMeLleHHON Ha odUnLMaNTbHOM
canTe cypa B UHPOPMALIMOHHO-
TeNNeKOMMYHUKaALUMNOHHOMU ceTU "UHTepHeT",
coaepikallee xo4aTanucTtBo 06 obecneyeHumn
UCKa, NoAMNUCbIBAEeTCH YCUITIEHHOMU
KBaNIMPULUMNPOBAHHOMU 3NTIEKTPOHHOM
noAarnucblo B NopsaaKe, YyCTaHOB/IEHHOM
3aKoHopaaTenbcTBOM Poccumnckoum depgepaumm
(4. 1.1 cT. 3, 4.4 cT. 131 ITIK PO).



5
A
BBoaoHasaA

4HacCTb

NcKoBoOe 3adB/IeHUe NPUHATO
YC/TOBHO pa3aenaTb Ha
cnegymoLime coctaBHble YacTu:

1) BBOAHAA - YKa3bliBaeTCH NoOJIHOE
HanMeHOBaHMe cyaa nepBoU
MHCTAHLLUUN, KOTOPOMY
aApecoBaHO 3aaB/IeHUe, NosiHoe
HaMMeHOBaHUe M agpeca numu,
y4YacTBYKOLUUX B Aene, HasBaHue
Tpe60BaHUA K OTBETUMUKY;



2) MOTUBUPOBOYHAA - U3JlaraeTcs
daKTU4YeCKoe U rpuamnyeckoe
060CHOBaHMe UCKa, YKa3blBaeTCs, B YEM
3a )MaeTcAa HapyLueHUue Uiun yrposa
HaMHMFI npae, ceo6on nnu
OXpaHAE€eMbIX 3aKOHOM UHTEPECOB UCTL,
NPUBOAATCH IOPUANYECKUN 3HAYUMDbIE
o6cCcTOoATEeNbCTBA U AOKa3aTe/IbCTBa B UX
NnoATBepXAeHUe, CoaepIKaTcs CCbI/IKWU
Ha 3aKOHbI U MHble HOPMAaTUBHbIE aKTbl,
noanexawme, No MHEHUIO UCTLA,
NnPMMEHEeHMUIO Mo aeny, ecnm ucrtew,
MO)XXeT Ha3BaTb COOTBETCTBYylOLLUE
npaBoOBble HOPMbI, YTO OTBEYaEeT ero
UHTepecaM. B aTon yacTtu MoryT 6bITb
U3J10)XEeHbl TaK)XXe XxogaTamcTBa U
npmBeaeHO MX 060CHOBaHMUE;




3) npocuTenbHaa - POpPMYIUPYIOTCH
KOHKpPEeTHbIe TpeboBaHUA UCTLA,
N36paHHbIX UM CNOCO6 3aLUUTDI
HapyLUEeHHOro npasa, u3naraeTcs npocbba
06 yaoB/IeTBOPEHUMN UCKA, a TaKXKe
COOTBETCTBYIOLLUUX XOAATAUCTB, €CJZIN OHU
3aABNAIOTCA OAHOBPEMEHHO C UCKOM;

4) NpUNoXeHne K UCKOBOMY 3asIBJIEHUIO,
roe npmMBoAUTCSA NepeyvyeHb npunaraeMbix
AOKYMeHTOB (cT. 132 'K P®).



CTtpaTterma noarotoBkKu nUcka. Yacrto 1:

o BcAa nsno)xeHHasl Teopmsa umeeT npsamoe
NnpakKTUu4ecKoe npunoXxXeHue npm noaroToBke
K npoueccy. leuctBna KBaimPuLMpoBaHHOIo
IOPUCTa MOXXHO NpeacTaBUTb KaK CUCTEMHbIN
F ¢ ANropmUTM™m:

N

<V S 1) AHanu3s MmaTtepuanbHoro npasa: Kakoe
7 CYy6BbEeKTUBHOE NPaBO K/IMEHTA HapyLUeHOo?
——> Kakou HOpMOU MaTepuasibHOro rpaBa OHO

>K9\< sawmumaetca? (MK, CK, TK P® vm 1.4.).

<
"\ = 2) Bbi6op cnocoba 3amTbl 1 BUAa Ucka: vUto

__ Mbl XOTUM NOJ1yunTb B utTore? [leHboru (UCK o
npuUcy)>xaeHuu), noaresepxpaeHue npasa (MCK o
NPU3HaHUN) UIN UBMEHEeHUe
npaBooTHoOLIeHUN (Npeobpa3oBaTesibHbIA
UCK)?



CTpaTterms noaroToBKM Ucka. Yacrb 2:

3) OnpepeneHue 3yIeMeHTOB UCKa:

 YeTKO chopmMynupoBaTb npeaMeT (NpoCUTEenbHYIO
4yacTb).

« Onpepenntb OCHOBaHUE — UcYepnbiBaloLWUMN
nepeYyeHb lopuanyeckmnx akToB, KOTOpble NpeacTouT
[OKa3aTb.

4) NpoBepKa npaBa Ha UCK B npoueccyasibHOM cMblicne:
« lMpoBepuUTb NoAcyAHOCTb/KOMMNETEeHLMUIO.
 [lMpoBepuTb, He paccMaTpUBaJiCH 1N 3TOT CNOp paHee.

« CobnocTtn pocyaebHbIN (MPeTEeH3NOHHDbIN) NOPAAOK,
ecnin oH obasaTteneH (ocob6eHHO akTyanbHO B AlK).

5) CocTaBnneHue UcKoBoro 3aaBrieHusa: CTpyKTypupoBaTb
OOKYMEHT B COOTBETCTBUM C TPeb6oOBaHUAMM
npoueccyanbHoro 3akoHa (ct. 131 I'MK, cT. 125 AlK, cT. 125
KAC), nocnepnoBaTesibHO U3JT0XXKUB OCHOBaHUE U
npeaMeT UCKa.




Cnacum6o 3a BHUMaHue!

OTCKaHUPYMU UTOOGbI NMepel
roynny BKoHTakTe
Halleun Kapeapbl.

TaM Tbl HAUAELLb MHOXXeCTBO
noAe3Hou nHdopMmauumm |
Nnpe3eHTaLUuU K A€

NMoTaneHko Cepresa BUKTopoBuUua.
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